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Breathing Easy? 

Although asbestos awareness campaigns are on-going and asbestos exposure related 

deaths are still on the increase and not expected to peak until the year 2016 (estimated at 

2038), unless you are coming across asbestos containing materials during the course of 

your work, you may be thinking that the whole matter of managing asbestos is under control. 

However, a recent spate of successful asbestos related prosecutions and media interest in 

the EC requiring a red-faced UK Government to tighten its asbestos laws in order to meet 

European requirements indicates that asbestos really is still a big problem.  

In an economic climate where cash is king, time is money and money is tight, there is 

increasing pressure to do everything fast-track, especially in the retail sector where clients 

either want to trade as soon as possible after signing the lease, or keep trading during a refit. 

The recent prosecutions involving asbestos include operators at opposite ends of the 

spectrum, the now infamous event where a major high street retailer and their well-known 

contractor were fined heavily (£1m) for failing to manage asbestos during a refurbishment 

and a small ‘contractor’ who proceeded to smash asbestos sheets with sledgehammers on a 

busy south London high street. So, are firms just “not getting it” or are they trying to cut 

corners? 

The retail case could have been down to a number of factors, but a positive note, if any, was 

that it stemmed from a complaint by an electrician, traditionally one of the trades considered 

to be at increased risk of exposure to asbestos. His raising a concern at least demonstrates 

his employer’s commitment to comply with regulation 10 of the Control of Asbestos 

Regulations 2006 (information, instruction and training) whilst at the same time, heightening 

concerns that a client as large as M&S and contractors who are viewed by many as 

generally competent, could fall foul of the law through such a basic requirement.   

In the latter of the two cases above R v Fadil Adil (the) the defendant was in fact the owner 

of the premises and was, with 3 untrained associates, turning the ground floor of the 

premises into retail units with accommodation on the upper floors. He claims that he was 

unaware that the material was asbestos insulating boards or that he required a license to 

work on it. The case clearly demonstrates the dangers of ignorance and the fact that 

ignorance is no defence.  

So, with the enforcing authorities seemingly as sharp as ever in bringing to task those that 

break the law, what of the law itself?  

The European Commission asked the UK to change provisions in its legislation that currently 

exempt some maintenance and repair activities from the application of the EU directive on 

protection of workers from asbestos. UK authorities do not comply with three clear 
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obligations, undermining the protection foreseen by EU law for workers exposed to 

asbestos. The three obligations refer to: 

 

 Notifying asbestos works to the responsible national authority; 

 Making a prior health assessment for the workers and a new assessment every 

three years, for as long as exposure continues; and 

 Keeping a register of the workers who are, or may be, exposed to 

asbestos at work. 

 

The request takes the form of a reasoned opinion under EU infringement procedures. The 

UK has to set out how it aims to bring its legislation into line with European Union (EU) law 

or the Commission may decide to refer the UK to the EU’s Court of Justice.  

It is alleged that by not transposing Article 3 of EC Directive 83/477/EEC (as amended by 

2003/18/EC) correctly, the UK have significantly widened the scope of the asbestos work 

activities that can be carried out in the UK without the need for notification of the work and 

without the need for medical surveillance and health records being kept for the workers.  

It is important to note that asbestos licensing is not a requirement of the directive or 

European law. Currently all asbestos work in the UK requiring notification, medical 

surveillance and the keeping of exposure records is aligned to the asbestos licensing 

regime. Therefore, if the UK authorities decide to comply fully with Article 3, as the European 

Commission have requested, this does not necessarily mean that all the asbestos work 

where notification, medical surveillance and the keeping of exposure records are not 

exempted will necessarily have to be licensed. There is a real danger that if clients and 

contractors cannot grasp the current status of the regulations, the amendments (if any) will 

only serve to further confuse matters, lead to more technical breaches and may provide an 

opportunity for some organisations claiming to be ‘asbestos experts’ to relieve unsuspecting 

businesses of their cash as we saw when the 2006 regulations first came into force. 

The opinions expressed in Branch or Group articles, presentations and other documents, posted 

on this website are those of the author and not necessarily those of the Institution of 

Occupational Safety and Health (IOSH). Where the content includes discussion and information 

about UK law or occupational health matters, this should not be regarded as legal or medical 

advice. Where legal advice is required, a suitably qualified lawyer should be consulted. Where 

medical advice is required, a suitably qualified medical practitioner should be consulted. 

Save as set out in these terms of use, IOSH, to the fullest extent permitted by law, excludes all 

warranties, conditions and implied terms, including the warranty of non-infringement of third 

parties' rights. 

 


