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Introduction 

 

The Institution of Occupational Safety and Health (IOSH), the Chartered body for health and safety 

professionals, welcomes the opportunity to comment on this important consultation on the Sentencing 

Council’s (SC) guidelines.
1
 We were also pleased to respond to Corporate manslaughter and health 

and safety offences causing death – consultation guideline in 2010.
2
  

 

We note that the SC’s starting point is the Criminal Justice Act 2003, section 164, which requires that 

any fine imposed must reflect the seriousness of the offence and take into account the financial 

circumstances of the offender. Also, that the SC considers that a fine should: 

 

 reflect the extent to which the offender fell below the required standard and that it should meet, in 

a fair and proportionate way, the aims of punishment and deterrence  

 aim to effect offender’s future behaviour and activities and must remove any economic gain 

derived from the offence to ensure it is not cheaper to offend again than take necessary 

precautions  

 be sufficiently substantial to have a real economic impact on organisations, bringing home to 

management and shareholders the need to comply with legislation and achieve a safe 

environment for workers and members of the public. 

 

In the response that follows, we provide a summary IOSH position; general comments (covering 

publicity and remediation, aggravating factors, sentencing and evidence-base); and more detailed 

comments in which we answer the consultation questions from sections 1, 2, 3 and 5. We close with 

some references and information about IOSH. 
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Summary IOSH position 
 
Corporate manslaughter and health and safety offences wreak an enormous human, economic and 

societal toll. They ruin lives, devastate families and squander precious human talent. IOSH therefore 

believes the main aims of sentencing organisations for these offences should include:  

 

1. to raise health and safety standards, remedying defects and deterring future offending by those 

convicted and others 

2. to reflect the degree of culpability and hold offenders accountable for this 

3. to signal society’s disapproval of serious corporate failures that lead to injury, illness and death 

4. to give those adversely affected some sense of justice and ensure public confidence in the justice 

system. 

 

IOSH believes that ignoring warnings, written advice from enforcement inspectors or health and safety 

professionals, as well as seeking to exploit vulnerable people, should be considered aggravating 

factors. We also recommend wide-ranging remedial orders; compulsory health and safety training as a 

supplementary sentencing option; suitable use of directors’ disqualification; and consideration of the 

use of victim impact statements, if appropriate. 

 

IOSH concurs with the SC sentencing objectives outlined in our introduction with regard to fines i.e. to 

achieve proportionate punishment and deterrence and have a real economic impact. We support the 

view that for corporate manslaughter convictions where offenders’ turnover greatly exceeds the 

threshold for large organisations, it may be necessary to move outside the proposed fines range. We 

suggest this could be by using a specified percentage of turnover or equivalent, with exceptionally 

high profit also reflected in the calculation.  

 

IOSH believes the new sentencing guidelines, once finalised, will be important for helping ensure 

effective and consistent sentencing that can positively influence behaviour and decision-making. 
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General comments 
 
Publicity and remediation – IOSH supports the availability of publicity orders and remedial orders for 

corporate manslaughter convictions, in addition to fines that reflect the seriousness of the offences. 

We believe well-designed publicity orders can help bring stakeholder pressure for improvement; that 

remedial orders should be sufficiently wide-ranging to address any deep-seated cultural problems 

within convicted organisations; and that fines should be set at a level that deters poor standards and 

encourages duty holders to meet their health and safety responsibilities.  

 

Aggravating factors – IOSH suggests that for health and safety offences, ignoring warnings or written 

advice from enforcement inspectors or health and safety professionals should be considered an 

aggravating factor, as should seeking to exploit vulnerable people. We welcome the proposal to 

include exploiting vulnerable people as an aggravating factor for corporate manslaughter cases, which 

we believe helps support the aims of eliminating modern slavery and human trafficking.  

 

Sentencing – IOSH recommends compulsory health and safety training or retraining as a 

supplementary sentencing option, for use as appropriate. We also suggest the possibility of using 

victim impact statements, should victims (or their families) wish to provide them, to help inform the 

sentencing process. Additionally, we advocate suitable use of director disqualification.   

 

Evidence-base – IOSH notes from the ‘consultation stage resource assessment’
3
 that in producing this 

guidance, more than 200 cases were analysed, though these were not an unbiased, representative 

sample, tending towards serious, media-reported cases; and also, that initial returns were used from 

the Environment Agency survey into use of the environment sentencing guideline. However, we also 

note the consultation refers to relative paucity of data (para 4.9) and that the Sentencing Council is 

researching how sentencers may use this new guideline, which is research IOSH welcomes. 
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Detailed comments – IOSH response to the consultation questions 
 
Section one: Aims and overarching issues 

 

1. Do you agree with the overarching principles for setting fines for these offences, set out in step 

three of the draft guidelines? 

 

Yes, IOSH agrees with the overarching principles.   

 

2. Do you agree that the proposed structure of the guidelines for organisations provides the right 

balance of guidance and flexibility for sentencers? 

 

Yes, IOSH believes the guidelines provide the right balance of guidance and flexibility – but we 

believe this should also be informed by the Sentencing Council’s research into how sentencers 

may use the guidelines. 

 

3. Do you agree with how turnover, profit and reference to other financial factors have been used in 

the guideline to assist sentencers in identifying fine levels? If not, what alternative to assessing the 

means of the offender would you suggest? 

 

Yes, IOSH broadly agrees. However, to help achieve equal economic impact on organisations of 

different sizes, we support the view that for corporate manslaughter convictions where offenders’ 

turnover greatly exceeds the threshold for large organisations, it may be necessary to move 

outside the proposed fines range. We suggest this could be by using a specified percentage of 

turnover or equivalent, with exceptionally high profit also reflected in the calculation.  

 

4. Do you agree that quantifiable economic benefit derived from the offence should be considered in 

calculating the fine? 

 

Yes, IOSH agrees that the fine imposed should remove any financial gain accrued as a result of 

the offence and impose an appropriate additional penalty. Where the poor health and safety 

standards leading to injury, illness, harmful exposures or death have arisen from attempts to ‘save 

and/or make’ money (e.g. an organisation has sought to cut costs by avoiding investment in health 

and safety and/or ‘under-cut’ competitors in this way to win a contract from which it profited), such 

‘savings and profits’ should be added to the fine. Where such cost-cutting is shown to have 

occurred over an extended period, the cumulative savings over this time should be the sum 

added. To assess this, it would be necessary to have appropriate powers to access all relevant 

costings, tenders and annual financial accounts / audits. 
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5. Do you agree with the approach used for categorising micro, small, medium and large 

organisations at step two and the guidance provided for dealing with very large organisations? 

 

Yes, IOSH broadly agrees with the approach. However, we note that the proposal is for the term 

‘micro’ to represent turnover of not more than £2m; ‘small’, between £2-10m; ‘medium’, £10-15m; 

and ‘large’, £50m or more. We suggest it would be more helpful to just refer to organisations with 

turnovers within certain ranges, rather than seek to categorise or label them as micro, small, 

medium or large. Also, if the organisation committing the offence is a subsidiary of another 

organisation (or part owned by more than one organisation), then the overall financial data should 

be considered, not just that of the offender. In addition, we recommend that where the offending 

organisation is a holding company, the turnover considered should be the consolidated turnover of 

the group of companies for which it is the holding company (as per Sentencing Advisory Panel 

advice in 2010).
4 

 

6. Do you agree with the wider factors set out in step four of the guidelines for organisations that the 

court should consider when finalising fines? 

 

Yes, IOSH agrees with the wider factors to be considered. However, we note that step four only 

gives two examples (wider impacts on employees or service users) and would suggest that it 

should also include the prioritisation of legal compliance and restitution to victims. In addition, we 

suggest mechanisms are put in place to prevent fines levied against monopolies being translated 

into price rises for the public / customers. For instance, such organisations should be required to 

demonstrate that payment is funded from past profits, assets or investments and not from 

increased customer charges. We also support consideration of phased payments for public sector 

organisations and non-statutory bodies or charities providing public services, as necessary to 

ensure health and safety remediation and preservation of essential public services.   

 

7. Do you agree that the structure of the guidelines for individuals is appropriate? 

 

Yes, IOSH agrees, but also see our answer to Q8 below.  

 

8. Do you agree that the correct factors relating to finalising a fine on an individual are included in 

step three? 

 

Yes, IOSH agrees these are correct factors. However, we would suggest that an individual’s 

dependents could also be a consideration. In addition, the current text is unclear. It states that the 

guideline for individuals is the same as for organisations, except that it excludes certain factors; 

whereas, ‘step three’ actually includes the same two factors, plus others i.e. “the offender’s ability 

to make restitution to victims, comply with the law, or on the employment of staff, service users, 

customers and the local economy.” We suggest this is clarified. 
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9. Do you agree with the decision not to include separate and specific steps for compensation and 

confiscation in the guidelines? 

 

Yes, IOSH agrees with this decision. 

 

Section two: Guidelines for health and safety offences 

 

10. Do you agree with the proposed scope of the health and safety guidelines for organisations and 

individuals? 

 

Yes, IOSH agrees with the proposed scope. 

 

11. Do you agree with the proposed culpability factors for organisations and individuals at step one of 

the health and safety guidelines? If not, please specify what you would change and why. 

 

Yes, IOSH agrees with the proposed culpability factors. However, we suggest that the 

organisation or individual culpability factors of ‘very high’ and ‘deliberate’ should include the 

example of ignoring written warnings or health and safety advice from an enforcement inspector or 

a competent health and safety professional. 

 

12. Do you agree with the overall approach proposed for assessing harm for health and safety 

offences? 

 

Yes, IOSH agrees with the overall approach. 

 

13. Do you agree that the proposed factors for assessing risk of harm in the health and safety 

guidelines are clear and appropriately gradated? If not, what changes would you make? 

 

Yes, IOSH broadly agrees, however, to improve clarity, we suggest it would be helpful to include 

example cases that involve harm categories 1 and 4, as well as 2 and 3. We also suggest that in 

Case 2B (p.26), the likelihood could possibly be viewed as ‘medium’ (rather than ‘remote’), as this 

relied on the vigilance of the householder, which could not be guaranteed in such circumstances 

e.g. if they had an impaired sense of smell.  

 

14. Do you agree with the factors included in the second stage of the assessment of harm process? If 

not, please identify what you would change and why. 

 

Yes, IOSH agrees with the factors. However, we would suggest that the guidelines may also need 

to indicate what number constitutes ‘significant’ in its criteria a ‘significant number of people’ (i.e. 

how many more than one). 
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15. Do you agree with the proposed starting points and ranges for micro organisations in the health 

and safety guideline? 

 

Though the principles seem reasonable; IOSH would point out that the proposed fines seem to 

favour the larger organisations. For example, if we consider a ‘small’ firm with a turnover of £2 

million (bottom of range) in the ‘very high culpability’ band at ‘harm category 1’; the starting point 

fine (£450,000), which represents 22.5% of turnover. A ‘medium’ firm with a turnover of £10 million 

(bottom of range) in the ‘very high culpability’ band at ‘harm category 1’; the starting point fine 

(£1,600,000), which represents 16% of turnover. Whereas a large firm with a turnover of £50 

million (bottom of range) in the ‘very high culpability’ band at ‘harm category 1’; the starting point 

fine (£4,000,000) represents 8% of turnover. This calculation is not feasible for ‘micro’ and ‘very 

large’, as there is no ‘bottom of range’ figure to apply. So, to summarise, the proposed fine as a 

percentage of turnover is progressively smaller as the organisation increases in size. We suggest 

this anomaly needs to be addressed in order to achieve comparable and proportionate economic 

impact.  

 

We would also suggest that these ranges are reviewed periodically to account for inflation.   

 

16. Do you agree with the proposed starting points and ranges for small organisations in the health 

and safety guideline? 

 

See IOSH answer to Q15 above. 

 

17. Do you agree with the proposed starting points and ranges for medium organisations in the health 

and safety guideline? 

 

See IOSH answer to Q15 above. 

 

18. Do you agree with the starting points and ranges for large organisations in the health and safety 

guideline? Please consider the relevance of the top of the range given the guidance that: “where a 

defendant organisation’s turnover or equivalent very greatly exceeds the threshold for large 

organisations, it may be necessary to move outside the suggested range to achieve a 

proportionate sentence”. 

 

See IOSH answer to Q15 above. IOSH agrees it may be necessary to move outside the 

suggested range where offenders’ turnover greatly exceeds the threshold for large organisations – 

perhaps using a specified percentage of turnover. 
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19. What impact do you think the proposals will have on current sentencing practice for organisations 

that have committed health and safety offences? 

 

IOSH would expect sentencing practice to incorporate higher fines for culpable large and very 

large organisations where there have been serious breaches. Overall, we would expect 

application of the guidelines to lead to greater consistency and proportionality in sentencing and 

lead to better informed sentencing decisions for those unfamiliar with the seriousness of health 

and safety offences. More proportionate fines will help all parties recognise that health and safety 

needs to be effectively managed and that failures aren’t ‘bad luck’.  

 

In addition to the effect on sentencing practice, IOSH would anticipate that more effective 

sentencing would provide greater deterrence and increase awareness among stakeholders, 

including employers, media and politicians, about the serious consequences of health and safety 

failure. 

 

20. Do you agree with the proposed use of custodial starting points for individuals in the health and 

safety guideline? 

 

Yes, IOSH agrees with the proposed use. However, where there has been serious risk to 

individuals, we believe the offender also needs to undergo compulsory health and safety training 

or retraining, so that they better understand their responsibilities and how to manage such risks in 

future. We would suggest that this is part of the sentencing options available, in addition to (and 

not instead of) custody and/or fine and/or community order, as appropriate. We also recommend 

that suitable use of directors’ disqualification is sign-posted here. 

 

21. Do you consider the guidance regarding the use of community orders and fines in the health and 

safety guideline to be appropriate and sufficient? 

 

IOSH considers it appropriate, but not sufficient. Please see our answer to Q20 above on 

compulsory health and safety training / retraining, as a supplementary sentencing option. 

   

 

22. Do you agree with the remainder of the proposed starting points and ranges for individuals in the 

health and safety guideline? 

 

Yes, IOSH agrees with the remainder. 
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23. What effect do you think the draft guideline will have on current sentencing practice relating to 

individuals who commit health and safety offences? 

 

IOSH would hope sentencing practice would incorporate more use of appropriate directors’ 

disqualification and a requirement for compulsory health and safety training / retraining of directors 

and managers, helping to raise standards. Overall, we would expect application of the guidelines 

to lead to greater consistency and proportionality in sentencing and lead to better informed 

sentencing decisions for those unfamiliar with the seriousness of health and safety offences.  

 

In addition to the effect on sentencing practice, would anticipate that more effective sentencing 

would provide greater deterrence and increase awareness among stakeholders, including 

employers, media and politicians, about the serious consequences of health and safety failure. 

 

24. Do you agree with the proposed aggravating and mitigating factors in the health and safety 

guideline? 

 

Yes, IOSH agrees with the proposed factors. However, in addition to the aggravating factors 

already cited, we would suggest inclusion of disregarding written warnings or advice from 

enforcement inspectors or competent health and safety professionals and also, seeking to exploit 

vulnerable people. 

 

25. Is the guidance provided on ancillary orders and compensation in the health and safety guidelines 

for organisations and individuals appropriate and sufficient? 

 

IOSH believes the guidance is appropriate, but not sufficient. We believe there should be far 

greater emphasis on the importance and use of directors’ disqualification. We also believe there 

should be greater use of compulsory health and safety training or retraining of offenders. An 

analogy for the training could be the ‘speed aware’ training used by some police forces to help 

prevent future speeding by motorists on our roads.   

 

Section three: Guideline for corporate manslaughter 

 

26. Do you agree with the overall approach to assessing offence seriousness at step one of the 

corporate manslaughter guideline? 

 

Yes, IOSH agrees with the overall approach.  

 

27. Do you agree with the proposed questions relating to culpability and harm in step one of the 

corporate manslaughter guideline? 

 

Yes, IOSH agrees with the proposed questions. 
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28. Do you agree with the proposed starting points and ranges for micro organisations in the 

corporate manslaughter guideline? 

 

Yes, IOSH agrees with these proposals.  

 

29. Do you agree with the proposed starting points and ranges for small organisations in the corporate 

manslaughter guideline? 

 

Yes, IOSH agrees with these proposals. 

 

30. Do you agree with the proposed starting points and ranges for medium organisations in the 

corporate manslaughter guideline? 

 

Yes, IOSH agrees with these proposals. 

 

31. Do you agree with the proposed starting points and ranges for large organisations in the corporate 

manslaughter guideline? Please consider the relevance of the top of the range given the guidance 

that: “where a defendant organisation’s turnover or equivalent very greatly exceeds the threshold 

for large organisations, it may be necessary to move outside the suggested range to achieve a 

proportionate sentence”. 

 

See IOSH answer to Q15 above. IOSH agrees it may be necessary to move outside the 

suggested range where offenders’ turnover greatly exceeds the threshold for large organisations – 

perhaps using a specified percentage of turnover or equivalent, with exceptionally high profit also 

reflected in the calculation.  

 

32. Do you agree with the proposed aggravating and mitigating factors for corporate manslaughter? 

 

Yes, IOSH agrees with the proposed factors. We also believe that disregarding warnings or written 

health and safety advice are aggravating factors, but in this case, accept that such factors are 

being used to assess ‘seriousness’ and ‘foreseeability’ (step one). 

 

33. Do you agree that the guidance on ancillary orders and compensation in the corporate 

manslaughter guideline is appropriate and sufficient? 

 

Yes, IOSH agrees the guidance is appropriate and sufficient – but we believe this should also be 

informed by the Sentencing Council’s research into how sentencers may use the guidelines.  
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Section five: Victims and equality and diversity 

 

47. Are there further ways in which you think victims can or should be considered? 

 

IOSH would suggest that, if they wished to provide such information, it might be helpful for the 

courts to hear from the victims (and/or their families) about how the health and safety failure has 

impacted their lives and what the future impact is likely to be, including any support they will 

probably require. This can help sentencers to understand the full import and long-term 

consequences of the offence for individuals, families and society.   

 

48. Are there any equality or diversity matters that the Council should consider? Please provide 

evidence of any issues where possible. 

 

IOSH is not aware of further issues in this regard. 

 

49. Are there any further comments you wish to make that have not been covered elsewhere in the 

consultation? 

 

IOSH welcomes the proposed inclusion of exploiting vulnerable people as an aggravating factor in 

corporate manslaughter sentencing, and would also suggest it is also included for health and 

safety offence sentencing. We believe that this could help support the aim of eliminating modern 

slavery and human trafficking. 

 

IOSH would be pleased to assist in addressing any health and safety awareness needs for 

sentencers of corporate manslaughter or health and safety offences. 

 

Finally, IOSH would draw the Sentencing Council’s attention to the potential forthcoming Scottish 

sentencing guidelines and the possible benefits of consistency in this area.
5
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About IOSH 

Founded in 1945, the Institution of Occupational Safety and Health (IOSH) is the largest body for 

health and safety professionals in the world, with around 44,000 members in over 100 countries, 

including over 13,000 Chartered Safety and Health Practitioners. Incorporated by Royal Charter, IOSH 

is a registered charity and an ILO international NGO. The IOSH vision is: 

 

“A world of work which is safe, healthy and sustainable” 

 

The Institution steers the profession, providing impartial, authoritative, free guidance. Regularly 

consulted by government and other bodies, IOSH is the founding member to UK, European and 

International professional body networks. IOSH has an active research and development fund and 

programme, helping develop the evidence-base for health and safety policy and practice. Summary 

and full reports are freely accessible from our website. IOSH publishes an international peer-reviewed 

journal of academic papers twice a year titled Policy and practice in health and safety. We have also 

developed a unique UK resource providing free access to a health and safety research database, as 

well other free on-line tools and guides, including websites for business start-ups and young people; 

an occupational health toolkit; and a risk management tool for small firms. 

 

IOSH has 35 Branches in the UK and worldwide including the Caribbean, Hong Kong, Isle of Man, 

Oman, Qatar, the Republic of Ireland, Singapore and UAE, 16 special interest groups covering 

aviation and aerospace; communications and media; construction; consultancy; education; 

environment; fire risk management; food and drink; hazardous industries; healthcare; offshore; public 

services; railways; retail and distribution; rural industries; and sports grounds and events. IOSH 

members work at both strategic and operational levels across all employment sectors. IOSH 

accredited trainers deliver health and safety awareness training to all levels of the workforce from 

shop floor to managers and directors, through a professional training network of almost 1,700 

organisations. We issue around 150,000 certificates per year. 

 

For more about IOSH, our members and our work please visit our website at www.iosh.co.uk 
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Tony Mitchell, Administrator 
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