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 Some related case law 

 When it goes wrong 

 A contractors view 

 Better practice outcome 
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 J Mara had a contract to clean a store and by agreement electrical 
cleaning machines left at the store by the company could be 
used by employees of the store at other times; 

 On a Saturday afternoon, an employee of the store used one of 
those machines and because it had a damaged cable, the 
employee received an electric shock which killed him; 

 Mr. Mara, a director of the company, was charged and convicted 
of failing to discharge an employer's duty, under section 3(1) of 
HSAWA: 

 By consenting or conniving by the company as an employer to 
conduct the company's undertaking in such a way as to ensure 
that persons not in the company's employment were not thereby 
exposed to risks to their health and safety; 

 Mr. Mara appeal against conviction on the grounds that the 
company did not conduct business at the store on Saturdays. The 
appeal failed as the company's undertaking were not confined to 
the hours when the company's employees were actually in the 
building carrying out the services of cleaning the store. 
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 An oxygen valve in a badly ventilated part of HMS Glasgow, then under 
construction, had been left open. The result was that the room had then 
become oxygen enriched. Swan Hunter were the main contractors but 
several others were involved; 

 An employee of Telemeter Installations, working alongside Swan Hunter 
employees struck an electric arc between welding rod and work piece 
and immediately, due to the atmosphere, a very intense fire broke out 
and eight men were killed; 
 
Swan Hunter's safety officer knew of the fire risk connected with oxygen 
and prepared a 'blue book' for Swan Hunter employees and provided the 
information to them. However, they failed to distribute this information 
to Telemeter and other contractors and/or the employees of those other 
contractors; 
 

 On appeal the conviction was upheld. Swan Hunter had a duty to ensure 
the health and safety of its own employees by the provision of 
information. If the ignorance of another company’s employees places its 
own employees at risk then it is the company’s duty, for the protection 
of its own employees, to inform the employees of another of any special 
risks within its knowledge. Swan Hunter were fined £3000. 
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 Associated Octel Co. Ltd. ("Octel"), operated a large chemical 
plant at Ellesmere Port. On 25 June 1990 there was an accident 
at the chlorine works;  

 The plant had been shut down for its annual maintenance and a 
small firm of specialist contractors called Resin Glass Products 
Ltd ("RGP") were engaged in repairing the lining of a tank. Mr. 
Cuthbert, an employee of RGP, was working in the tank by the 
light of an electric light bulb attached to a lead. After grinding 
the damaged area of the lining, he had to clean it down with 
acetone before applying a fibreglass matting patch with resin. He 
had his supply of acetone in an old paint bucket which he had 
found in a refuse bin;  

 While he was applying the acetone with a brush, the light bulb 
broke. Some of the liquid had probably dripped onto it. Acetone 
is volatile and gives off highly inflammable vapour. As Mr. 
Cuthbert was using an open bucket, there was a good deal of 
vapour in the tank. The broken bulb caused a flash fire in which 
Mr. Cuthbert was badly burned.  
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 As the tank was designated a major hazard site under the Control of Industrial 
Major Accident Hazards Regulations 1984 (CIMAH Regulations) Octel were obliged 
to submit a safety case to the HSE. The case submitted required contractors to 
comply with a permit-to-work system. However, the system was not properly 
implemented; 

 RGP Ltd was convicted of an offence under section 2 of HASAWA, and Octel Ltd of 
an offence under section 3. Octel Ltd appealed it was argued on their behalf that 
section 3 did not involve liability for the actions of independent contractors; 

 The Decision 
 The appeal failed. The court ruled that it was a question of fact in each case 

whether an activity which caused a risk to the health and safety of persons (other 
than employees) amounted to the conduct of an undertaking. The term 
“undertaking” was taken as meaning “enterprise” or “business” and the cleaning, 
maintenance or repair of plant, machinery or buildings necessary for carrying on 
the business was part of the undertaking (whether carried out by the client’s 
employees or by an independent contractor). Therefore Octel Ltd was liable under 
section 3(1); 

 A landmark decision for clients, determining that they exert control over the 
selection and activities of contract staff and contractors (by way of their 
undertaking) and, as such, clients must take effective steps to ensure that the 
work is completed without risks to health or safety; 
 

malcolm@mfryer.com 9 



 A chief executive identifies an unacceptable 
condition and gives instructions to his 
directors to arrange rectification; 

 A new contractor is selected and instructed to 
carry out the required works; 

 During the work the contractor identifies a 
site issue and requests permission from the 
maintenance manager to change the plan; 

 The inspector just happens to call at the site. 
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 To install a drain to remove water from dip to 
prevent slips and falls. Connect it to near by 
surface water drain; 

 Contractor discovered that the levels were 
wrong for the planned connection and 
identified another suitable drain run; 

 Contractor contacted maintenance supervisor 
who worked remotely and given permission 
to change works; 

 The car franchise had one of these next 
door.. 
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 The contractor digging up the forecourt in 
order to connect to the revised drain near to 
a working fuel pump; 

 Cutting the trench concrete using a petrol 
driven disk cutter; 

 The inspector becomes very agitated! 
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 Well the client had to devote a great deal of 
resources into investigating how the situation 
arose; 

 The inspector pursued his investigation very 
diligently repeatedly requiring more information; 

 The chief executive had the most unpleasant 
experience of being PACE interviewed for 90 
minutes; 

 A large commitment was made which convinced 
the inspector that it was not in the public interest 
to pursue  a prosecution. 
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 Well that is a good question; 

 Very little; 

 After all it was a failure of the employer; 

 

 Oh and the contractor was removed for the 
approved supplier listing. 
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 There is an incident which in many cases may 
not result in any accident but highlights a 
significant deficiency in their management of 
health and safety; 

 If the incident is reportable they have the 
added pressures associated with the timely 
reporting and investigation; 

 They are immediately incurring losses and 
will be worried about the penalties. 
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 Will be distressed if people have been injured 
because of their activity; 

 They will be worried about the resultant 
investigations especially if they believe that 
they could be held responsible; 

 There could well be concerned about the 
viability of the company especially if it is their 
main contract; 

 They could be frightened if they realise that 
they don’t have the required competence 
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 The directors will be asking questions; 

 Could they be prosecuted? 

 Could the company be prosecuted? 

 Will they loose the contract? 

 Will the contract be suspended? 

 Can they find work for their staff whilst 
suspended? 

 Will their key staff jump ship? 

 Do they have the cash flow? 

 What are the contract penalties? 

 Oh and spare a thought for the safety advisor! 
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 Will need to divert considerable resources to 
managing the situation in order to satisfy their 
stakeholders. 

 They will need to allow more resources to enable 
the investigation to be carried out swiftly and 
then to put into place the corrective and 
preventative measures required.  

 They will be concerned if another contractor has 
had to carry out their work. 

 Will be concerned about their reputation if it 
becomes industry knowledge.  
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 Needs to swiftly assess the risk and make a 
judgement about contract suspension; 

 Make interim arrangements; 

 Follow their process for contractor review 
arranging meetings with the contractor and 
conducting their own investigation; 

 Decide if the contractor will need to be 
permanently suspended or allowed to 
continue certain lower risk activities; 

 Possibly support the contractor. 
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 They need to keep the client in the loop 
about developments; 

 Decide their strategy especially if they feel 
justified in pointing out that the client has a 
need to bear a degree of responsibility for the 
problem; 

 Assess the risk and decide their approach.  

 They could go defensive but it will be better if 
they feel they can be open and honest and 
work with the client 
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 This event refers to working as a team. 

 If the client can demonstrate that they have a 
fair review process and recognise an honest 
response from an open contractor then- 

 The contractor may be able to fully or 
partially meet the requirements. 

 Become a safer contractor as a result. 

 Become an ambassador and warn others of 
the consequences. 

 Work better and closer with the client. 
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Please make them easy 
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