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About IOSH 
Founded in 1945, the Institution of Occupational Safety and Health (IOSH) has around 28,500 individual 

members, including over 2,800 members in Scotland, nearly 600 of whom are Chartered Safety and Health 

Practitioners. IOSH is Europe’s largest occupational safety and health (OSH) professional body and has strong 

OSH links worldwide, with members in over 50 other countries. 

 

Incorporated by Royal Charter, a registered charity and international NGO, IOSH is the guardian of OSH 

standards of competence in the UK and provider of professional development and awareness training courses. 

The Institution regulates and steers the profession, maintaining standards and providing impartial, authoritative, 

free guidance on OSH issues. We are regularly consulted by government departments and other bodies on OSH 

issues and act as secretariat to UK, European and International professional body networks. The Institution also 

has a research and development fund, which is focused on helping establish and develop the evidence-base for 

OSH policy and practice and on closing knowledge gaps in this area. 

 

In respect to our structure, IOSH has 25 Branches including 3 Branches in Scotland (Edinburgh, North of 

Scotland and West of Scotland) and also Branches in the Caribbean, Hong Kong and the Republic of Ireland. In 

keeping with the diversity of our members’ roles, we have 14 special interest groups covering a wide variety of 

employment sectors and topic areas: communications and media; construction; consultancy; education; 

environment; fire risk management; healthcare; international; offshore; public services; railways; retail and 

distribution; rural industries; and safety sciences. IOSH members work at a variety of strategic and operational 

levels across all employment sectors and our vision is: 

“A world of work which is safe, healthy and sustainable” 

IOSH was pleased to respond to the Draft Corporate Manslaughter Bill for England and Wales in 2005 (see 

IOSH consultation archive at: www.iosh.co.uk/) and to give oral evidence to the Home Affairs and Work and 

Pensions Sub-Committees Inquiry on 31 October 2005. We welcome this opportunity to comment on the 

Corporate Homicide Expert Group Report. We support the introduction of a new statutory offence of Corporate 

Homicide in Scotland and also the introduction of a new offence of Corporate Manslaughter for England and 

Wales. In the response that follows, we outline our view on specific aspects of the Expert Group’s proposals. 

 

 

Please direct enquiries about this response to: 
Richard Jones, IOSH Director of Technical Affairs, or 

Murray Clark, IOSH Technical Affairs Researcher 

The Grange, Highfield Drive, Wigston, Leicestershire, LE18 1NN  

Tel: 0116 257 3100 

Email: richard.jones@iosh.co.uk or murray.clark@iosh.co.uk 
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Introduction 
The following IOSH comments have been compiled in response to the Corporate Homicide Expert Group Report 

published in November 2005. They are based on the IOSH response to the consultation on the Draft Corporate 

Manslaughter Bill for England and Wales, our oral evidence given to the Home Affairs and Work and Pensions 

Sub-Committees Inquiry on 31 October 2005, and our views on both the Expert Group and Select Committee 

reports. 

 

We welcome the Expert Group report and its thorough review of the issues. We note there was agreement 

among the Expert Group in some areas, and divided opinions in others. We also note that employer and 

employee groups were represented in both the Group and those who provided evidence, but that occupational 

safety and health professionals were not represented. Although aware that an Expert Group had been 

appointed, IOSH was unaware of any request for evidence, which we would gladly have provided. We therefore 

welcome this opportunity to submit written comments on this important Scottish debate and report. In the 

response that follows we give both general and specific comments. 

 
General Comments 

IOSH believes a new statutory offence of ‘Corporate Homicide’ is a necessary additional lever to improved 

corporate accountability and health and safety standards in Scotland and will help in the following areas:  

• to address the current unsatisfactory situation in which only small firms are likely to be successfully 

prosecuted for causing work-related death, due to the need to prove gross negligence by a ‘directing mind’: 

the so-called ‘identification’ principle;  

• to signal society’s disapproval of serious corporate failures that lead to death and to improve public 

confidence in the legal system;  

• to give those affected by such deaths some sense of justice in seeing culpable organisations convicted of 

the serious offence of corporate homicide;  

• to provide stronger deterrence to the minority of organisations who would otherwise disregard their health 

and safety responsibilities, through increased likelihood of successful prosecution and associated 

reputational damage; and importantly  

• to improve OSH standards by raising awareness of the importance of effective management and positive 

culture and by making mandatory and timely remediation a part of sentencing.  

 

However, IOSH believes that legal sanctions are only a small element in an overall failure prevention strategy, 

based on improving national competence and leadership in the management of occupational safety and health. 

We believe this strategy should be based on co-operation between employers, employees and competent OSH 

advisers, to increase awareness, commitment, resourcing and worker involvement, so that positive health and 

safety cultures are developed. We also believe this should all be supported by clearer guidance on directors’ 
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duties and the use of more effective enforcement and penalties for those organisations and individuals who 

endanger the health and safety of others.  

We strongly favour harmonisation between the all the UK jurisdictions legislation on ‘corporate killing’, as we 

believe this will simplify the situation for duty holders, many of whom may work or have responsibilities cross-

border.  

Specific Comments 

1. Duty of care basis 
IOSH advocated extending the ‘duty of care’ requirement in the Corporate Manslaughter Bill in order to ensure 

wider application (e.g. we recommended it should also extend to cover employers’ activities that affect non-

employees). We also supported the Inquiry’s proposal, reflecting elements of the original Law Commission 

proposal, that the offence could instead be based on death resulting from management failure, without a need to 

establish duty of care. We note that the Select Committee’s report felt that the proposed basis for liability in the 

draft Bill was more complex than it needed to be and that the duty of care concept should be removed. IOSH 

agrees that any unnecessary legal complications should be avoided wherever possible.  

IOSH therefore supports the Expert Group’s proposal not to use the ‘duty of care’ basis and to use 
instead one of ‘management failure’. 
 

2. Exemptions 

IOSH agrees that new legislation should have as few exemptions as possible, recommending in the case of the 

Corporate Manslaughter Bill the wider removal of Crown immunity and the exemptions for non-incorporated 

bodies. While appreciating the difficulties of applying legislation to operations in other countries, we believe 

organisations responsible for deaths abroad due to gross negligence in their operations should be prosecuted, 

where those activities are organised or managed within the UK. 

We believe that occupational safety and health is quite properly a reserved issue and that corporate killing law 

applied to organisations responsible for work-related deaths due to gross management failure should also be 

consistent. We would be very concerned if differences were created between jurisdictions regarding extra-

territorial applicability for this offence, which we feel could cause confusion and difficulties. 

IOSH therefore supports the Expert Group’s proposal to widen the application to non-incorporated 
bodies and, as far as practicably possible, to all Crown bodies and to deaths caused outside the UK by 
organisations based in Scotland, believing a uniform approach to extra-territoriality across the UK to be 
beneficial.  

3. Test for culpability 

IOSH opposes to the need to show an organisation sought to profit from its offence, in order to secure a 

conviction, as we do not believe a ‘profit motive’ to be necessary for establishing culpability. Additionally, we feel 

that such a motive may be unreasonably difficult to prove, particularly in the case of non-commercial 
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organisations. However, in situations where organisations are found to have sought to profit, we believe that this 

should form part of sentencing considerations.  

IOSH therefore supports the Expert Group’s opinion that the ‘profit motive’ has no part in determining if 
an offence has been committed though could be considered at sentencing.  
 

4. Offence for Individuals  

IOSH notes that there is some support in the Expert Group Report (November 2005) and also that of the Home 

Affairs and Work and Pensions Sub-Committees (December 2005) for a secondary offence applying to 

individuals, where organisations have been found guilty of culpable homicide / corporate manslaughter.   

While we remain open-minded on this, we believe it could be unnecessary and agree that it could create a fear 

of possible ‘scape-goating’ of individual directors. We feel that if an individual is sufficiently implicated in the 

death, they should be prosecuted under common law for culpable homicide / manslaughter. Where there is 

insufficient evidence for this, though culpability exists, we suggest instead that the individual be prosecuted 

under sections 7 or 37 of the Health and Safety at Work, etc. Act (HSAWA). Alternatively, it may be possible to 

prosecute for failure to fulfil newly enforceable directors’ duties, possibly achieved by minor amendment of the 

Management of Health and Safety at Work Regulations, or revision of s.37 of HSAWA, supported by guidance 

and an approved code of practice (Singapore has recently strengthened its law in this area). We note that HSC 

has recently (6 December 2005) requested HSE to examine this legislative issue again, believing that voluntary 

guidance on directors’ duties is insufficient. HSE is reconsidering the options in respect to enforceable duties 

and IOSH is currently working with them to draft improved guidance for directors on their health and safety 

duties. If individual prosecutions (other than for homicide / manslaughter) are linked to HSAWA duties, this could 

possibly avoid complicated joint investigations and cross-border issues that may arise from the creation of a new 

secondary offence.  

We would advocate that such offences are indictable ones, so that directors of companies can be disqualified on 

conviction, where appropriate. However, should this system of holding culpable individuals accountable prove 

ineffective as demonstrated by monitoring and review, then a secondary offence, as discussed by the Expert 

Group, could be considered and introduced. We suggest that part of such monitoring includes an extensive pre-

implementation baseline opinion survey of representative stakeholder groups, especially employers, employees, 

appointed OSH advisers, enforcers, insurers, etc. so that effects of the Corporate Homicide legislation are 

measurable. 

IOSH therefore strongly supports the introduction of enforceable directors’ duties and appropriate use 
of disqualification. We also support the Expert Group’s recommendation that the government monitors 
the practical impact of any legislative change to ensure it has the intended result. We remain open-
minded on the need for ‘secondary’ individual offences, but we believe there is insufficient evidence at 
present that they are needed. 
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5. Penalties 

IOSH is keen that penalties should have a deterrent and / or remedial effect. In respect to the use of remedial 

orders, we recommended in our response to the Draft Corporate Manslaughter Bill that courts take a broad view 

of this and in addition to other measures, also consider requiring the compulsory training or retraining of senior 

managers in the management of occupational safety and health and that the organisation obtains appropriate 

health and safety advice. We believe it is essential that remedial orders ensure that any root causes, particularly 

at director / senior management level, are remedied and that health and safety system failures and deficiencies 

in health and safety culture are addressed. We strongly recommended that the Health and Safety Executive 

should advise on the content and timescales of remedial orders. In respect to the prosecution and conviction of 

public bodies, where fines are ultimately paid by the public, we suggested an additional or alternative penalty 

could be to ensure that the conviction affects their ‘Comprehensive Performance Assessment’ (CPA) or leads to 

an Audit Commission Inquiry. CPA is a government initiative for Councils to conduct performance ‘self-

assessments’, which are submitted to the Audit Commission, who inspect, score and rank them, with reports and 

scores made public.  

IOSH therefore supports the Expert Group’s opinion that a wide range of penalties should be available 
and also that individual penalties should include disqualification where appropriate. 
 

6. Additional legislative change 
In addition to the new Corporate Manslaughter / Homicide offences, we propose that deaths in armed forces 

training establishments and work-related road fatalities should both be reportable under the Reporting of Injuries, 

Diseases and Dangerous Occurrences Regulations 1995 and be investigable by HSE, in conjunction with the 

Police. We also believe that the Health and Safety Commission’s guidance on directors’ health and safety 

responsibilities (INDG343) should be revised and re-issued as an Approved Code of Practice. 

 

We also note that any Corporate Homicide charges will always need to be backed up by other charges under 

health and safety law. This is because it would be iniquitous for a case to fail completely if the corporate 

negligence was found not to be ‘gross’ – e.g. as happened in the ‘Solway Harvester’ case in Isle of Man court, 

leading to significant public disquiet in affected communities in Scotland. The Work-related Deaths: a protocol for 

liaison in England and Wales outlines the relationships and functions of the different authorities involved in work-

related death cases, including joint investigation procedures and we note that a similar protocol is being 

developed for Scotland. We welcome the Expert Group’s comment that: “The forthcoming protocol on work-

related deaths in Scotland should help to facilitate closer coordination and liaison between the HSE, the police 

and the Procurator Fiscal’s office in investigating and prosecuting such incidents.”  We also suggest that those 

recently involved in fatal accident investigations in Scotland (e.g. Transco, Stoking) could usefully share their 

experience about how best to spread the organisational learnings for relevant public investigators and 

prosecutors.  

IOSH therefore supports the Expert Group’s view that adequate resources need to be made available to 
ensure full investigation and enforcement of any new legislation. 
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